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cf? qlge izI : File No: V2(ST)0229/A-11/2016-17 lD
~ 3Nfc,f ~ ~: Order-In-Appeal No ..AHM-EXCUS-001-APP-148-17-18

~ Date :3-11-2017 '3'fNr ffi c#r ~ Date of Issue· 1)2.-1«-1:t:

Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No STC/Ref/113/Apttus/KMM/AC/Div-111/16-17

Dated 1s.11.201s Issued by Assistant Commr STC, Service Tax, Ahmedabad

er 34)caaaf ar I vi uaT
Name & Address of The Appellants

M/s. Apttus Software Pvt Ltd
Ahmedabad

~ 3Nfc,f. ~ xf ~ ~ ~ ~ ~~ cBl" 3Nfc,f P!kJR;JRsla >fcl)R xf cBx
x=rcITTITt:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

tWIT~. ~~ ~~ ~~~~ cpl" 3Nfc,f:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~,1994 ctJ" t1m 86 *~ 3Nfc,f cBl" ffi * tfIB c#f uff~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a eh#ta 9l Rt zyc, ur zcea v arz or4l#hr uzuf@raw it. 20, ~~
6tffqc&J ¢RJl'3°-s, ~ -.=JTR, ~61-JGlistlc;.-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or41ta +mzuf@vu at fftu rf@fr, 1994 c#f t1ffi 86 (1) * ~ 3Nfc,f ~
Alll-ltct<:>11, 1994 * f.rlli:r 9 (1) * ~~ Lpp:f ~:tr- 5 B "cfR ~ B c#r urr
raft gi sr er fGa mer # fag or4l al n st stat ufjt
3ft sft alRg ( ga mfr >lfff "ITT<fi) 3#tz tr fG en i mrznf@raw ql rlllll4lcl ft{!;@
&, at fr daRa eta ?a zraflarrzma aifa aa rsz # 6q

ii urzf hara 6t nit, an #t ir 3rR wrrm <Tm~~ 5 ~ m \RIB cpl'{ t cffii ~
1000/- #ha ?ur4 itft1 ui vara at in, ants llT1T 31N wrrm <Tm~~ 5 ~ m
50 ~ °den "ITT 'ITT ~ 5000 / - #ta aft 3if aii hara at nit, nu a it 3rR C1'Tfm <Tm
#fa T; 5o era zura unrt ?& aei 6u; 1000o /- ffl ~ "ITT<fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where~~r04nt of
service tax & interest demanded & penalty levied is more than fifty Lakhs ,dgee~1t-il<ll1tm.Vfq~ of» ¢ , %>\

: 6$ % &,l ,, ~'i_;:~".,,. ~ .... _,

&s$ «:, ' . / ·en .S
,.; ~ ~·'.. ' "!? -... ,, -,.~ .::it,E • ' . ~.:,,:,J ,$ 1ii
i;, I\. . •=• •- $ ;II I

9,"-:',, . :.,;~ ,s'}/i
,"<!' -~.,-,OIi •,



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fclm<l~.1994 <ti- m'{f 86 <ti- sq-arr3ii vi (g) a siafa aft hara Prat, 19g4 #f 9 (2i:)
a aif r.imw tpJ1{ ~.tr.-7 ii <ti- a r#ifvimrer 3gr,, art1 var 'WP (&lfrc;r) $ 3lrnI <ti- mam (OIA)(
ffl ~ w=nfum ~ mifr) aftx ·am
anzgra, arr / 377gr 3rraT A2I9ka var zycn, a7fl#tu ma1fear at am4aaa a fer ml" §i: 3lrnI
(010) <ti- ~~ mifr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal..

2. <I~~ 'WP~- 1975 cti- mif ti'<~-1 Cfi 3@'7@ f.:\mfur fag 3rq+3er vi err
q1frat # srr $t uR W m 6.50/- tm qr =Intra zg«a Rea3tr afe t

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. +ftmr zyca, qr zyea v vars sr#tr mar@raw (affafe) Ramal, 1ss2 affa gi arr if@era arr«ii nit
f4Ra aa cf@ f.r4i:rr <ti- 3fR -ifT ~~ fclr4T viffiT t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. it ra, as4tr 3en rca vi hara 3r4tar uf@rawr (iraa) h -c;m:)" JTtlh;rr <fi" ;i:rra:rm ~
.:, .:,

hcatzr3TT Ia3rf@)fez1 , 8&9 fterr 39q a#3iaiiafaatzrizn-2) 3rf@fer+2&g(&g ftzizI
299 fais: ·.o.2&y sit #r fa#r 3rf@)fr, &&& fr err z3 a 3iaiiaara at ±fr rarsta?&,
arr ff@Eura#ta qa-fr sar #er3farf, aar fasrnrasiaia am RRsnart 3rhf@a2zr

uf@ar ailsvar@a=zr
~~~~Vct~~ 3fc:rat:r" "J=!TaTfcl;"-crclN ~j(Kfi" ~~ ~Trni<>f6" -.:, .:,

(i) trm 11 ht a 3iaiiff a#T

(ii) ckzs fr at a{ aa uftr
(iii) crkzs fRzrmra#at a fear 6 a 3iii era

¢ 37rat arf zz faz enrhuaac fa8hr (i. 2) 3@9f6rzr, 2014 ah 3m7warua fcRfl°"3r41ar1if@rarth+cg f@arrf rare3r5ff va 3r#trat arapa&iztt

0

04. For an appeal to be filed befor.e the GESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) z if ii, zr 3?er a uf 3rf uf@rawr h arrz areas 3rrar srea zI c;us.:, .:,

faaRa gt at air fa ar areash 10% 3raarerr 3it sziha av faalf@a z asavh 10%.:, .:,

a/rarerr #rs raft±t

4(1) In view of above, an appeal against this order shall lie before tb.e-T-r:ib,unal on
payment of 10%. o of the duty demanded where duty or duty and penalty./4!(~n...;cfisAUte~or
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QRDER-IN-APPEAL
• . t

F.NO.V2 (ST) 229/A-11/2016-17

,.
M/s Apttus Software Pvt. Ltd., 307,309,310, Pidnade, Opp. Royal Arcade,
Auda Garden, Satellite, Ahmedabad-380051 (hereinafter referred to as "the

Appellant"), has filed the present appeal against the Order-in-Original No
STC/Ref/113/Apttus/KMM/AC/D-III/16-17 dated 15.11.2016 (hereinafter

referred to as 'impugned orders') passed by the Assistant Commissioner,

Service Tax Division-III, Ahmedabad (hereinafter referred to as 'adjudicating

authority').

2. Briefly stated that the appellant was providing services to the overseas

head office under the category of 'Information Technology Software service'.

The adjudicating authority rejected the refund claim filed by the appellant

under Notifn. No.27/2012-CE(NT) dated 18.06.2012 read with Rule 5 of the

Cenvat Credit Rules, 2004 on the ground that the services rendered by him
to the overseas client does not qualify as 'export of service' under Clause(f)

of Rule 6A of the Service Tax Rules, 1994.

0 3. Aggrieved with the impugned order, the said appellant has filed the

0

present appeal on the following grounds viz:

(i) The adjudicating authority has not understad f legal background
and not gone in the fact of the case stated the legal provision while

rejected refund claim.

(ii) the appellants is a branch office of its holding company and hence
services provided by the appellants to its holding company cannot be

construed as export of service in terms of clause(f) of Rule 6A of the
Service Tax Rules, 1994 and therefore refund of unutilized cenvat
credit of service tax filed under Rule 5 of the Cenvat credit Rules, 2004

read with Notifn. No.27/2012-CE(NT) dated 18.06.2012 is not

admissible.

4. Personal hearing in the matter was held on 07.09.2017. Ms.
Bhagyashree Bhatt and Ms. Nidhi Shah, both Chartered Accountants,
appeared on behalf of the appellants and reiterated the ground of appeal.

5. I have carefully gone through the case records, appeal memorandum

and submission made at the time of personal hearing. I find that the main
issue to be decided is whether the impugned order rejecting refund claim

filed by the appellant are just, legal and proper or otherwise in terms of
clause (f) of Rule 6A of the Service Tax Rules, 1994 and eligible for refund of
unutilized cenvat credit of service tax filed under Rule 5 of the Cenvat credit

Rules, 2004 (in short 'CCR, 2004) read with Notifn. No.27/2012-CE (NT)

dated 18.06.2012 or otherwise. I proceed to decide the appeal.~ , -.~- .., .. ·. ~,ara..
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6. Prima facie, I find that the appellant are registered under the category

of 'Information Technology Software Service' and engaged in providing data
processing, data management, measurement and analysis services to
overseas clients and have filed quarterly refund claim of unutilized cenvat
credit of service tax paid on input services availed, under Rule 5 of the CCR,

2004 re-ad with Notification no.27/2012-CE(NT) dated 18.06.2012 which is

conditional one. I find that the appellants have provided services of 100% of
its turnover to the overseas clients which are not disputed by either side.

6.1 As regards para 3(ii) supra, I find that Rule 6A of the Service Tax
Rules, 1994 defines 'export of service' which is reproduced below for the

sake of ease:

Rule 6A-Export of Services-(1) The provision of any service

provided or agreed to be provided shall be treated as export of

service when-

(a) The provider of service located in the taxable territory,

(b) The recipient of service is located outside India,
(c) The service is not a service specified in the section 660 of the

Act,
(d) The place ofprovision of the service is- outside India,
(e) The payment for such service has been received by the

provider of service in convertible foreign exchange, and
(f) The provider of service and recipient of service are not

merely establishments ofa distinct person in accordance
with item (b) of explanation 3 of clause (44) of section
65B ofthe Act.

(2) where any service by
notification.

I find that the adjudicating authority has rejected the refund
claims for violation of condition no. (f) above. I find that
section 64B of the Act provides interpretations. Clause (44)
defines "service" means any activity carried out by a person for
another for consideration, and includes a declared service, but
shall not include:

(a)

(b)

Explanation 3- for the purpose of this Chapter-

(a) An unincorporated association or a body of perso
case may be, and a member thereof shall be treate

person;

0

0
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(b) An establishment of a person in the taxable territory and
any of his other establishment in a non-taxable territory



shall be treated as establishment of distinct person.

I find that as per the definition of 'export of services' as defined in the Act

stated supra, all the conditions needs to be fulfilled/satisfied. I find that there
is no dispute for (a) to (e). But for (f), I find that the appellants have their

establishment in the taxable territory i.e. India under the Companies Act,
1956 and have their head office in non-taxable territory i.e. USA. This fact is
not in dispute by either side. Even all the appellants have stated that they

have provided services to their parent company. established in non-taxable

territory and have filed ST-3 returns accordingly. So, I find that the 'export of

service' as defined in Rule 6A supra is crystal clear when read with

interpretation given in section 65B (44), Explanation 3(b) ibid and
accordingly, I hold that the services provided by the appellants to their

parent establishment shall not be treated as 'export of services' under Rule

6Aibid are not eligible for refund of service tax paid on input services.

6.2 As regards para 3(iii) supra, I find that appellants are registered

under the provisions of the Companies Act, 1956 in the taxable territory of
India by their parent companies established/registered under the provisions
of the law prevailing in the respective states i.e USA which is outside India

and non-taxable territory. This fact is not in dispute by the either side. I find

that though the limited company established under the Companies Act, 1956
is artificial person and have legal entity in the eyes of law and have provided

services to their parent/holding company which is also a legal entity in the
eyes of law is treated as establishment of distinct persons by virtue of

provisions contained in the Finance Act, 1994, and discussed in para supra,
services provided by the appellants to their parent/holding company shall not
be treated as export of services and accordingly, not eligible for refund of
service tax paid on input service. Accordingly, I agree with the findings of the

adjudicating authority and uphold the impugned OIO dtd.15/18.11.2016 and

set-aside the appeal filed against the said OIO.

7. 3r4lanai arrz Rt a{ 3rd a fart 3uh ath fszn srar I
The appeal filed by the appellant stands disposed of in the above terms.
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Attested

Mk0.25.»
Superintendent,
Central Tax (Appeals),
Ahmedabad.

BY SPEED POST TO:

M/s.Apttus Software Pvt. Ltd.,

307,309,310, Pinnacle,
Opp. Royal Arcade, Auda Garden,
Satellite, Ahmedabad-380051

- 7 - F.NO.V2 (ST) 229/A-11/2016-17

Date:3 12017

(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, Central Tax, Ahmedabad(South)
(3) The Assistant Commissioner, Central Tax Division VII(Satellite),

Ahmedabad(South)
(4) The Asstt. Commissioner(System), Central Tax HQ,

Ahmedabad(South)
5) Guard file

(6) P.A. file.


