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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No STC/Ref/113/Apttus/KMM/AC/Div-1l/16-17
Dated 15.11.2016 Issued by Assistant Commr STC, Service Tax, Ahmedabad
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Name & Address of The Appellants

M/s. Apttus Software Pvt Ltd
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shail be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- wherezjﬁfegﬁr‘.p‘oqnt of
service tax & interest demanded & penalty levied is more than fifty Lakhs ,ugéggg,wimtb@,:fqg;n\of
%




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9.(2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appellate Tribunal..
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act,1975, as amended. ’
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the-—Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty g;r@ﬁryf?i“s‘p\\ﬁvte or
penalty, where penalty alone is in dispute. o0 Sl \
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ORDER-IN-APPEAL

M/s Apttus Software Pvt. Ltd., 307,309,310, Pirn‘n;t'le, Opp. Royal Arcade,
Auda Garden, Satellite, Ahmedabad-380051 (hereinafter referred to as “the
Appellant”), has filed the present appeal against the Order-in-Original No
STC/Ref/113/Apttus/KMM/AC/D-111/16-17 dated 15.11.2016 (hereinafter
referred to as ‘impugned orders’) passed by the Assistant Commissioner,
Service Tax Division-I1II, Ahmedabad (hereinafter referred to as ‘adjudicating
authority’).

2. Briefly stated that the appellant was providing services to the overseas
head office under the category of ‘Information Technology Software service'.
The adjudicating authority rejected the refund claim filed by the appellant
under Notifn. No.27/2012-CE(NT) dated 18.06.2012 read with Rule 5 of the
Cenvat Credit Rules, 2004 on the ground that the services rendered by him
to the overseas client does not qualify as ‘export of service’ under Clause(f)
of Rule 6A of the Service Tax Rules, 1994,

3. Aggrieved with the impugned order, the said appellant has filed the

present appeal on the following grounds viz: \

) pd
(i) The adjudicating authority has not understand &f legal background

and not gone in the fact of the case stated the legal provision while

rejected refund claim.

(i)  the appellants is a branch office of its holding company and hence
services provided by the appellants to its holding company cannot be
construed as export of service in terms of clause(f) of Rule 6A of the
Service Tax Rules, 1994 and therefore refund of unutilized cenvat
credit of service tax filed under Rule 5 of the Cenvat credit Rules,A 2004
read with Notifn. N0.27/2012-CE(NT) dated 18.06.2012 is not

admissible.

4, Personal hearing in the matter was held on 07.09.2017. Ms.
Bhagyashree Bhatt and Ms. Nidhi Shah, both Chartered Accountants,

appeared on behalf of the appellants and reiterated the ground of appeal.

5. I have carefully gone through the case records, appeal memorandum
and submission made at the time of personal hearing. I find that the main
issue to be decided is whether the impugned order rejecting refund claim
filed by the appellant are just, legal and proper or otherwise in terms of
clause (f) of Rule 6A of the Service Tax Rules, 1994 and eligible for refund of
unutilized cenvat credit of service tax filed under Rule 5 of the Cenvat credit
Ruies, 2004 (in _short“CCR, 2004) read with Notifn. No0.27/2012-CE (NT)
dated 18.06.2012 or otherwise. I proceed to decide the appeaygé&;;_‘\
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6. Prima facie, I find that the appellant are registered under the category
of ‘Information Technology Software Service’ and engaged in providing data
prbcessing, data management, measurement and analysis services to
overseas clients and have filed quarterly refund claim of unutilized cenvat
credit of service tax paid on input services availed, under Rule 5 of the CCR,
2004 read with Notification no.27/2012-CE(NT) dated 18.06.2012 which is
conditional one. I find that the appellants have provided services of 100% of

its turnover to the overseas clients which are not disputed by either side.

6.1 As regards para 3(ii) supra, I find that Rule 6A of the Service Tax
Rules, 1994 defines ‘export of service’ which is reproduced below for the

sake of ease:

Rule 6A-Export of Services-(1) The provision of any service
provided or agreed to be provided shall be treated as export of

service when-

(a) The provider of service located in the taxable territory,

(b)  The recipient of service is located outside India,

(c)  The service is not a service specif/'ed in the section 66D of the
Act,

(d)  The place of provision of the service is outside India,

(e) The payment for such service has been received by the
provider of service in convertible foreign exchange, and

(f}  The provider of service and recipient of service are not
merely establishments of a distinct person in accordance
with item (b) of explanation 3 of clause (44) of section
65B of the Act.

(2)  WHEI€ @ny SEIVICE.....oviviirisieireierereisiisveireire s by
notification.

I find that the adjudicating authority has rejected the refund
claims for violation of condition no. (f) above. I find that
section 64B of the Act provides interpretations. Clause (44)
defines “service” means any activity carried out by a person for
another for consideration, and includes a declared service, but
shall not include:

(@ ..
(b)

Explanation 3~ for the purpose of this Chapter-

(a) An unincorporated association or a body of persons, as e
PN
case may be, and a member thereof shall be treated/as diskiRELSs, %
.\e‘. v.

,E s/ vEY
& 35y
it

person;
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(b) An establishment of a person in the taxable territory and
any of his other estaplishment in a non-~taxable territory

shall be treated as establishment of distinct person.

I find that as per the definition of ‘export of services’ as defined in the Act
stated supra, all the conditions needs to be fulfilled/satisfied. I find that there
is no dispute for (a) to (e). But for (f), 1 find that the appellants have their
establishment in the taxable territory i.e. India under the Companies Act,
1956 and-have their head office in non-taxable territory i.e. USA. This fact is
not in dispute by either side. Even all the appellants have stated that they
have provided services to their parent company established in non-taxable
territory and have filed ST-3 returns accordingly. So, I find that the ‘export of
service’ as defined in Rule 6A supra is crystal clear when read with
interpretation given in section 65B (44), Explanation 3(b) ibid and
accordingly, I hold that the services provided by the appellants to their
parent establishment shall not be treated as ‘export of services’ under Rule

6Aibid are not eligible for refund of service tax paid on input services.

6.2 As regards para 3(iii) supra, I find that appellants are registered
under the provisions of the Companies Act, 1956 in the taxable territory of
India by their parent companies established/registered under the provisions
of the law prevailing in the respective states i.e USA which is outside India
and non-taxable territory. This fact is not in dispute by the either side. I find
that though the limited company established under the Companies Act, 1956
is artificial person and have legal entity in the eyes of law and have provided -
services to their parent/holding company which is also a legal entity in the
eyes of law is treated as establishment of distinct persons by virtue of
provisions contained in the Finance Act, 1994, and discussed in para supra,
services provided by the appellants to their parent/holding company shall not
be treated as export of services and accordingly, not eligible for refund of
service tax paid on input service. Accordingly, I agree with the findings of the
adjudicating authority and uphold the impugned OIO dtd.15/18.11.2016 and
set-aside the appeal filed against the said OIO.

2 ydvere ERT & T a1 3rfier T FIUeRT U Al § feRa e
The appeal filed by the appellant stands disposed of in the above terms.
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Date: 3 /t¥2017
Attested

%ﬂ y
(S¢S. Chowhan)
Superintendent,
Central Tax (Appeals),

Ahmedabad.

BY SPEED POST TO:

M/s.Apttus Software Pvt. Ltd.,

307,309,310, Pinnacle,
Opp. Royal Arcade, Auda Garden,
Satellite, Ahmedabad-380051

Copy to:- | _
(1) The Chief Commissioner, Central Tax, Ahmedabad Zone. g

(2)  The Principal Commissioner, Central Tax, Ahmedabad(South)
(3) The Assistant Commissioner, Central Tax Division VII(Satellite),

Ahmedabad(South)
(4) The Asstt. Commissioner(System), Central Tax HQ,
Ahmedabad(South)
/(,5) Guard file
(6) P.A. file.




